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Pursuant to DUCivR 56-1(a) and Federal Rule of Civil Procedure 56,
Defendant/Counterclaim-Plaintiff International Business Machines Corporation (“IBM”)
respectfully submits this Motion for Partial Summary Judgment. As is set forth in the
accompanying memorandum of points and authorities, IBM respectfully submits that the Court
should grant summary judgment for IBM on Plaintiff/Counterclaim Defendant The SCO Group,
Inc.’s (“SCO™) First, Second, Third, and Fourth Causes of Action for the reasons summarized
below.

Nearly two decades ago, IBM entered into licensing agreements with AT&T for the
source code to the UNIX System V operating system. Now, SCO-—which played no part in
negotiating the agreements but purports recently to have acquired rights to them through a
succession of corporate acquisitions—seeks to use the agreements to prevent IBM from
contributing its own original source code (not UNIX System V source code) to the public
operating system known as Linux. SCO’s contract claims rely on an unsupported and
unsupportable reading of [BM’s agreements with AT&T and should be rejected as a matter of
law.

Each of SCO’s four breach of contract claims against IBM relate to the UNIX System V
licenses entered into by IBM and Sequent Computer Systems, Inc. (a company acquired by IBM
in 1999) with AT&T. These licenses are in the form of a “Software Agreement”, which sets
forth the terms under which UNIX System V source code can be used and disclosed, and a
*Sublicensing Agreement”, which sets forth the terms under which software based on UNIX
System V code can be distributed.

Although SCO for months has claimed that it had evidence IBM took confidential source
code from UNIX System V and “dumped” it into Linux, it has become clear that SCO has no

such evidence. Instead, SCO’s claims that IBM breached its agreements with AT&T depend




entirely on the allegation that IBM improperly contributed certain of IBM’s original source code,
contained in its own AIX and Dynix operating systems (each of which consists of millions of
lines of source code), to Linux. According to SCO, because AIX and Dynix allegedly contain
some small component of source code from UNIX System V, IBM is prohibited by its licensing
agreements from disclosing any of the other millions of lines in code in AIX or Dynix, even if
that code was created by or for IBM and contains no UNIX System V code.

SCO is wrong as a matter of law, and IBM is entitled to partial summary judgment on
SCO’s contract claims, for at least two independent reasons.

First, the AT&T agreements upon which SCO’s claims are based do not preclude IBM
from using and disclosing source code that is written by IBM and does not include UNIX System

V code (referred to herein as “homegrown” code):

1. The plain and unambiguous language of the agreements imposes no
restrictions on the use or disclosure of source code that does not contain
UNIX System V code.

2. The individuals who executed the licenses and were involved in their

negotiation, on behalf of both AT&T and IBM, have offered unequivocal
testimony that the agreements were not intended and should not be
understood to preclude IBM’s use and disclosure of homegrown code and
contemporaneous documents reflect this interpretation of the licenses.

3. Interpreting the licenses to prohibit the disclosure of homegrown code
would be patently unreasonable.

Second, even if the AT&T agreements could be read to preclude the disclosure of
homegrown code, any breach based upon such a reading has been waived by Novell, Inc.

(“Novell”} on behalf of SCO, and by SCO itself:

1. Novell, which at one time owned all rights in the AT&T agreements at
issue, retained the right, among other things, to waive alleged breaches of
the agreements, and Novell has exercised that right to effect a waiver of
the alleged breaches in this case.




2. SCOQ itself sold or otherwise made available to its customers and the
public the code it claims IBM should not have revealed. By its own
conduct, therefore, SCO has waived any right to claim that IBM acted
improperly by contributing its code to Linux.

For the foregoing reasons, IBM respectfully submits that the Court should enter partial
summary judgment for IBM on SCQ’s claims for breach of contract (SCQO’s First, Second, Third
and Fourth Causes of Action). IBM also respectfully requests that the Court hold oral argument
on this motion. This motion is further supported by the accompanying memorandum of points
and authorities, IBM’s Declarations in Support of Motion for Partial Summary Judgment on
Breach of Contract Claims, the exhibits submitted with the Declaration of Todd M. Shaughnessy,

and by such argument as shall be presented at hearing.
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